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DETAILED ACTION 



Response to Amendment 

1 . Applicant's amendment filed on August 20, 2004 has been entered. Claims 31 , 
36, 45, 47, and 57 are amended. The amendment is sufficient to overcome the 35 USC 
1 12, 2 nd paragraph rejection to claims 31-35 and 47-51 set forth in section 7 of the last 
Office Action because the claim 31 has been amended to recite at least one material 
composition and claim 47 has been amended to recite that the natural fibers break free 
from the gatherable layer. The amendment is also sufficient to overcome the 35 USC 
102/103 rejection of claims 31-41, 43, 44, 52, 54, and 57 over Jackson et al. (U.S. 
Patent No. 4,741,944) set forth in section 10 of the last Office Action because claims 31, 
36, and 56 have been amended to recite the wipe comprises natural fibers. Jackson et 
al. do not disclose natural fibers. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
♦ ? 1 £ perta,ns ' or with which * is most ne ar'y connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

3. Claims 31-57 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
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which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. 

Claims 31 and 36 recite a third mode where the wet-wipe has a second thickness 
that is increased from the third thickness. However, the specification does not enable 
one skilled in the art how to make the wet-wipe have increased thickness after 
stretching. The specification does disclose that upon stretching and recovery of the 
wet-wipe, the thickness of the gatherable layer is increased (page 46, lines 16-19). 
However, Applicant does not state how such a composite wet-wipe having an elastic 
layer and a gatherable layer is made so that the feature of increased thickness 
becomes present. Why does this wet-wipe have an increased thickness after stretching 
and recovery, whereas other wipes having a gatherable layer and an elastic layer do 
not? The specification does not provide the feature that creates this limitation. 

Claim 47 recites "during stretching, the natural fibers of the at least one 
gatherable layer break free from adjacent material allowing the natural fibers of the at 
least one gatherable layer to decompress to an increased thickness." However, this is 
not enabled by the specification. Why does an increased thickness result from 
decompression of the natural fibers? The specification does not discuss 
decompression of the fibers, so it is unclear how this is the mechanism that creates 
increased thickness. 

Claim 57 recites "means for increasing the thickness of the wet-wipe from a first, 
storage mode to a second, use mode." While the specification discloses that stretching 
and recovery cause an increased thickness in the wet-wipe, the specification fails to 
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teach how this the invention is distinguish from anything in the prior art because wipes 
made with an elastic layer and gatherable layer were made with the purpose of 
stretching and recovering. Applicant does not enable a person skilled in the art how the 
stretching and recovery provide an increased thickness. The claimed increased 
thickness property is not enabled. 

4. Claims 47-51 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

Claim 47 recites "during stretching, the natural fibers of the at least one 
gatherable layer break free from adjacent material allowing the natural fibers of the at 
least one gatherable layer to decompress to an increased thickness." There is no 
support in the specification for this limitation. 



Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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6. Claims 31-41, 43^6, 52, 54, and 57 are rejected under 35 U.S.C. 103(a) as 
obvious over Jackson et al. (U.S. Patent No. 4,741,944) in view of Taylor (U.S. Patent 
No. 4,781,966). 

Jackson et al. disclose a wet-wipe that includes an elastic nonwoven web joined 
to a gathered non-elastic web of spunbonded fibers (column 4, lines 51-64). Jackson et 
al. disclose the wet-wipe is stretched in the direction of the elasticity upon removal of 
the wipe from the container (column 6, lines 6-24). Jackson et al. do not disclose the 
inclusion of natural fibers. Taylor also discloses a multi-layer wet-wipe comprising an 
elastic layer joined to spunbonded nonelastic layers (column 4, line 60 -column 5, line 
55). Taylor teaches the nonelastic layer may also include rayon or wood pulp fibers 
(Abstract). It would have been obvious to a person having ordinary skill in the art at the 
time of the invention to include rayon or wood pulp fibers in the nonelastic layers of 
Jackson et al. in order to provide increased absorbency and softness, as taught to be 
known by Taylor. Although Jackson et al. do not explicitly teach the limitations that the 
thickness after stretching would be greater than the thickness before stretching, it is 
reasonable to presume that said limitations are inherent to the invention. Support for 
said presumption is found in the use of similar materials (i.e. an elastic nonwoven web 
and a gathered non-elastic nonwoven web) and in the similar production steps (i.e. 
bonding the non-elastic web to the elastic web so that it is gathered when the composite 
is relaxed) used to produce the wet-wipe. The burden is upon the Applicant to prove 
otherwise. In re Fitzgerald, 205 USPQ 594. In the alternative, the dispensing 
arrangement process disclosed by Jackson et al. would obviously have provided the 
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claimed thickness change. With regard to claims 32 and 34, the wet-wipe disclosed by 
Jackson et al. is capable of stretching between 5 and 30% its original length. With 
regard to claims 33, 35, and 54, the amount of thickness gain and density loss would be 
inherent or obviously provided for the same reasons set forth above, i.e. using similar 
materials in a similar process. If not inherent, the claimed change in thickness would be 
obvious to provide as a matter of adjusting a result effective variable. The change in 
thickness would affect the resulting loft, and thus softness of the wet-wipe. It would 
have been obvious to a person having ordinary skill in the art at the time of the invention 
to have the change in thickness be about 18% in order to provide the desired amount of 
softness to the wet-wipe, since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. In re Boesch, 617 F.2d 272, 
205 USPQ 21 5 (CCPA 1 980). With regard to claims 37, 40, 41 , and 43, Jackson et al. 
do not provide density, cup crush, or tensile strength values of the web. As stated 
before, since Jackson et al. disclose similar materials made with a similar process to 
make a similar product, the claimed properties would likely be inherent in the composite 
of Jackson et al. If not inherent, density, cup crush, and tensile strength are all 
properties that are known to be adjustable in the art of making nonwoven fabrics. 
Adjusting the result effective variables of density, cup crush, and tensile strength would 
alter the wet-wipe-s loft, flexibility, strength, and durability in use. It would have been 
obvious to one having ordinary skill in the art at the time of the invention to adjust the 
density, cup crush, and tensile strength of the wipe of Jackson et al. in order to obtain 
the desired loft, flexibility, strength, and durability in the wet-wipe, since it has been held 
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that discovering an optimum value of a result effective variable involves only routine skill 
in the art. With regard to claims 38 and 39, Jackson et al. disclose using preservatives, 
fragrances, emollients, humectants, detergents, and soaps (column 4, lines 59-60). 
With regard to claim 52, Jackson et al. disclose the liquid to comprise up to about 160 
percent by weight (column 14, line 36). With regard to claim 57, Applicant discloses in 
the specification that the increase in thickness is obtained from the stretching and 
recovery of the composite (page 10, lines 5-6). Jackson et al. disclose the wipe is 
stretched upon removal from the dispenser (column 6, lines 3-26). 

7. Claims 55 and 56 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Jackson et al. in view of Taylor as set forth above, and further in view of Lang et al. 
(U.S. Patent No. 6,429,261). 

Jackson et al. do not disclose a thickness of the wet-wipe. Lang et al. teach that 
wet wipes typically have a thickness between 0.2 and 1 mm (column 41 , lines 1-2). It 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to make the wet-wipe with a thickness of 0.9 mm or 1 .0 mm, in order to create 
a composite material with a thickness suitable for use as a wet-wipe, as taught by Lang 
et al. 

8. Claims 31-37, 40, 41, 43-47, and 54-57 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Wideman (U.S. Patent No. 4,606,964) in view of Jackson et al. 

Wideman disclose a web of elastic material bonded to at least one gatherable 
web. Wideman discloses the gatherable web may be made from combinations of 
natural and synthetic fibers (column 6, lines 14-34). Wideman discloses the composite 
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may be used as a baby wipe (column 8, lines 13-14), but do not disclose the wipe to 
have different modes or to be contained in any manner. Jackson et al. disclose a wet- 
wipe container where the wet-wipes are stretched in the direction of the elasticity upon 
removal of the wipe from the container (column 6, lines 6-24). It would have been 
obvious to one having ordinary skill in the art at the time of the invention to contain the 
wet-wipes disclosed by Wideman in the manner disclosed by Jackson et al. in order to 
give the user a positive indication of removal, as taught by Jackson et al. Although 
Wideman does not explicitly teach the limitations that the thickness after stretching 
would be greater than the thickness before stretching, it is reasonable to presume that 
said limitations are inherent to the invention. Support for said presumption is found in 
the use of similar materials (i.e. an elastic nonwoven web and a gathered non-elastic 
nonwoven web) and in the similar production steps (i.e. bonding the non-elastic web to 
the elastic web so that it is gathered when the composite is relaxed) used to produce 
the wet-wipe. The burden is upon the Applicant to prove otherwise. In the alternative, 
the dispensing arrangement process disclosed by Jackson et al. would obviously have 
provided the claimed thickness change. With regard to claims 32 and 34, the wet-wipe 
disclosed by Wideman is capable of stretching between 5 and 30% its original length. 
With regard to claims 33, 35, and 54, the amount of thickness gain and density loss 
would be inherent or obviously provided for the same reasons set forth above, i.e. using 
similar materials in a similar process. If not inherent, the claimed change in thickness 
would be obvious to provide as a matter of adjusting a result effective variable. The 
change in thickness would affect the resulting loft, and thus softness of the wet-wipe. It 
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would have been obvious to a person having ordinary skill in the art at the time of the 
invention to have the change in thickness be about 18% in order to provide the desired 
amount of softness to the wet-wipe, since it has been held that discovering an optimum 
value of a result effective variable involves only routine skill in the art. With regard to 
claims 37, 40, 41 , and 43, Wideman does not provide density, cup crush, or tensile 
strength values of the web. As stated before, since Wideman discloses similar 
materials made with a similar process to make a similar product, the claimed properties 
would likely be inherent in the composite of Wideman. If not inherent, density, cup 
crush, and tensile strength are all properties that are known to be adjustable in the art of 
making nonwoven fabrics. Adjusting the result effective variables of density, cup crush, 
and tensile strength would alter the wet-wipe's loft, flexibility, strength, and durability in 
use. It would have been obvious to one having ordinary skill in the art at the time of the 
invention to adjust the density, cup crush, and tensile strength of the wipe of Wideman 
in order to obtain the desired loft, flexibility, strength, and durability in the wet-wipe, 
since it has been held that discovering an optimum value of a result effective variable 
involves only routine skill in the art. With regard to claim 55, Wideman does not 
disclose a thickness of the composite after it is removed from the container. It would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
make the wet-wipe within the range of 1 .0 mm to 1 .7 mm, since such a modification 
would have involved a mere change in the size of a component. With regard to claim 
56, Wideman does not disclose a thickness of the composite while it is still in the 
container. It would have been obvious to one having ordinary skill in the art at the time 
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of the invention to make the wet-wipe with a thickness of less than 0.9 mm, since such a 
modification would have involved a mere change in the size of a component. With 
regard to claim 57, Applicant discloses in the specification that the increase in thickness 
is obtained from the stretching and recovery of the composite (page 1 0, lines 5-6). The 
wipe of Wideman would be stretched upon removal from the dispenser, as taught by 
Jackson et al. (column 6, lines 3-26). 

9. Claims 38, 39, and 48-53 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wideman in view of Jackson et al. and further in view of Buczwinski 
et al. (U.S. Patent No. 5,785,179). 

With regard to claims 38, 39, 48, 49, 52, and 53, Wideman does not disclose the 
necessary information to impregnate the baby wipe with cleaning solution. Buczwinski 
et al. disclose baby wipes are impregnated with water, emollient, surfactant, and 
preservative in an amount of between 150 and 600 percent by weight of the wipe 
(column 5, lines 28-45). It would have been obvious to one having ordinary skill in the 
art at the time of the invention to impregnate the wipe of Wideman with between 150 
and 600 percent by weight of cleaning solution in order to use the composite as a baby 
wipe, as taught by Buczwinski et al. With regard to claims 50 and 51 , Wideman does 
not disclose an appropriate ratio of natural to synthetic fibers. Buczwinski et al. disclose 
that coform webs used as baby wipes typically comprise between 30 and 40 percent by 
weight of synthetic fibers (column 5, lines 23-27). It would have been obvious to one 
having ordinary skill in the art at the time of the invention to use between 60 and 70 
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percent by weight natural fibers in the non-elastic layer of Wideman in order to better 
use the composite as a baby wipe, as taught by Buczwinski et al. 
10. Claim 53 is rejected under 35 U.S.C. 103(a) as being unpatentable over Jackson 
et al. in view of Taylor as set forth above, and further in view of Buczwinski et al. 

Jackson et al. do not disclose the liquid to be present in an amount of about 
300% by dry weight of the composite material. Buczwinski et al. disclose baby wipes 
are impregnated with water, emollient, surfactant, and preservative in an amount of 
between 150 and 600 percent by weight of the wipe (column 5, lines 28-45). It would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
impregnate the wipe of Jackson et al. with 300 percent by weight, since the value is 
encompassed by the range disclosed in Buczwinski et al., and it has been held that 
discovering the optimum value of a result effective variable involves only routine skill in 
the art. 

11. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over Jackson 
et al. in view of Taylor as set forth above, and further in view of Wright (U.S. Patent No. 
5,385,775). 

Jackson et al. do not disclose the elastic layer to have its fibers arranged in a 
substantially parallel configuration. Wright teaches that using parallel elastic fibers in a 
composite gatherable web offers improved tenacity in one direction (Abstract). It would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
use substantially parallel fibers in the elastic layer of Jackson et al. in order to provide 
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improved tenacity in the stretching direction with the gathers being aligned in a parallel 
fashion (column 6, line 4). 

12. Claim 42 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wideman in view of Jackson et al. as set forth above and further in view of Wright. 

Wideman does not disclose the elastic layer to have its fibers arranged in a 
substantially parallel configuration. Wright teaches that using parallel elastic fibers in a 
composite gatherable web offers improved tenacity in one direction (Abstract). It would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
use substantially parallel fibers in the elastic layer of Wideman in order to provide 
improved tenacity in the stretching direction with the gathers being aligned in a parallel 
fashion (column 6, line 4). 



Double Patenting 

1 3. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 ' 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and, In re Thorington 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). ' 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 
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1 4. Claims 31 -57 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 2-31 and 33-36 
of copending Application No. 09/751,329. Although the conflicting claims are not 
identical, they are not patentably distinct from each other because both sets of claims 
relate to a non-woven elastic layer bonded to a non-woven gatherable layer at least two 
points, and the resulting properties of thickness change are likely to be inherent 
because of the similarity of the materials. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 



Response to Arguments 

1 5. Applicant's arguments with respect to the amended claims have been considered 
but are moot in view of the new ground(s) of rejection. 

1 6. Applicant argues that the specification does provide enablement commensurate 
with the scope of claims 31 and 36. The Examiner agrees that the specification does 
disclose how to manufacture a wet-wipe. However, the claims go beyond the scope of 
manufacturing a wet-wipe because they include the feature of thickness increase after 
stretching. There is no enablement as to the limitation of claimed thickness increase. 
Nothing in the specification teaches how to provide this feature. Manufacturing an 
elastic composite with gatherable webs is common in the art. Applicant does not 
provide a person with ordinary skill in the art with any knowledge as to why the claimed 
feature presents itself in this invention and not the prior art. Why does this wet-wipe 
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have an increased thickness after stretching and recovery, whereas other wipes having 
a gatherable layer and an elastic layer. do not? Applicant further asserts that the 
previous Office Action admits "[T]he specification ... enables that stretching and 
recovery causes an increased thickness in the wet-wipe." However, the use of the word 
"enables" was a typo. The sentence should have used "discloses" instead. There was 
no admission to enablement in the last Office Action, since the rejection was based on a 
lack of enablement. 

1 7. Applicant argues that the limitation of claim 47 is supported throughout the 
specification, but that claim 47 has been amended to clarify the inventive subject matter. 
However, claim 47 was originally rejected because it contained new matter. The new 
matter was not eliminated in the present amendment. Furthermore, Applicant added 
more new matter that is also not supported by the specification. A new matter rejection 
cannot be overcome by amending to incorporate additional new matter. Applicant must 
point out how these limitations are supported by the specification. 

1 8. Applicant argues that Jackson does not teach the use of natural fibers. The 
Examiner agrees, and new grounds of rejection have been set forth because of the 
amended claims. Although Applicant asserts Jackson teaches away from natural fibers, 
the Examiner disagrees. Jackson teaches it is advantageous to use spunbonded fibers 
over cellulosic webs, but this does not exclude the presence of some natural fibers in 
the synthetic webs. Jackson also only views this property as an interesting observation, 
not a preferred embodiment. 
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1 9. Applicant argues that Jackson cannot be properly combined with Wideman 
because a person of ordinary skill in the art would be discouraged from doing so. 
However, Applicant fails to address the motivation set forth by the Examiner in 
combining Jackson with Wideman. 



Conclusion 

20. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeremy R. Pierce whose telephone number is (571) 
272-1479. The examiner can normally be reached on Monday-Thursday 7-4:30 and 
alternate Fridays 7-4. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on (571 ) 272-1478. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




JRP 

November 10, 2004 



